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" A. ISSUE FOR WHICH REVIEW HAS BEEN GRANTED.

When a child’s welfare is substantially at risk, any person
may file a dependency petit'ion seeking court intervention to
protect the ch|ld A parent is a necessary party to a dependency |
W because a parent has a fundamental liberty lnterest in the care,
custody,'and management of his or her child. The trial court found
JH dependent due_to lhie mother’s on-going drug abuse problems
| and his fat:h'er_Greg_ory Hyde’s unavailability to parent J.H., but it
dismissed the depen‘denoy shortly thereafter. Hyde objected to
the codrt’s dismiesal of the dependency order because he
_belleved h|s Chlld s best mterests requrred the continuing'

A dependency and contended that the court mlsapplled the law

| when dlsmlssmg the order. 'When a parent beheves that an order
disrnissing a dependency places his child’s safety substantially at
'risk doe's the parent have standing toappeal? |

B STATEMENT OF THE ‘CASE.

After J. H s mother ‘Jennifer Ludwig, and her husband,
Géorge Brown, were arrested for “dealing cocarne and having
yveapons in their possession,” the State filed a dependency
;petition on November 13, 2008. CP 2. J.H. was .'five years old,

and he temporarily moved ifito his grandmother’s home. CP 1, 3.



J.H.’s grandmother had cared for Ludwig’s older son for seven
“years while Ludwig was incarcerated for drug-related 6rimes. CP
3.

J.H.’s father, Gregory: Hyde, was unable to care for J.H.
because he was incarceratéd., CP81. The court forbade him
from Qirectly 'contactin'g J.H. CP 211. Notwithstanding Hyde's
un'availvability, Hyde remained cbncerned about his son’s welfare.

| CP 209-11. Hyde was a ne'{med barty to fhe dependency action
' an'd Waé fep'reéented 'by counsel ih the trial court proceedings. CP

. The court entered éﬁ"égreéd order finding J.H.. dependent.
cp 43 The dependency wils entered pursuant to RCW
‘13.3.;4..63:0.(5)."(6% which provides 'tﬁat no parént is “capable of
édeq‘uately céring for fhe child, such that fhé child is: in
qichrhstan(‘:és:wHich 'c:or'lié’tiiUté a dangér of éubsfantial damage to
_thel'c.ihiloll's psycho!ogiéal' or 'physidal development.” CP 44, 81.

| 'Thellcourt retumned J:H. to live with his mother during the

dependency. CP 44: CP 188, Shortly thereafter, J.H.’s mother -
. tested poéitix)e for cocaine, rhorphiné, and codeine on different
occasions. CP 199. She had nbt complied With the court’s orders

that she start drug treatment of ensure that Brown stay away from




~ the family home. CP 44~45;-‘CP 198-200. The State asked to
Aremove J.H. from the mother’s home, complaining that it could not
“adequately protect [J.H.] and énsure his well-being” while he
remained in hrs mother’s care. CP 200. Hyde concurred. CP
209 11.

The judge ruled that the mother s behavior “causes me
concern but demed the request to remove J H. from his mother's
h_ome, flndlng,no “nexus”.showmg harm to the child from her drug
use or contact with Brown. CP 318 (Ftnding of Fact Jl' CP 352,
Hyde fi led a motlon to revise, which the State supported but it was
A‘.'denled CP 428 29 Hyde filed a notice of appeal of this order,

) _COA 28127 2- III whlch is one of the cases consohdated herein.
CP 440- 46 B
| Shortly after the court refused to rémove J. H from his
‘mothers home the court ruled that “as long as the mother
"contrnued to comply W|th treatment ”? and dld not test positive for
controlled substances in thé next few weeks, it would dismiss the
dependency at the end of the m.onth. CP 493. Despite the
,ol)jections of the State Iand l-fyde, the court dismissed the
dependency as promised. ‘CP 532-38; CP 603-04. The court -~

struck all future review hear'i'ngs and dismissed the dependency.




CP 603-0'4. J.H. returned to his mother's care and custody without
ahy court oversight, over Hyde's objection and contrary to the
State’s request. Id. .
H.yde. filed a notice of appeal, COA 28416-6-1II, which was
consolidated with the pending app‘eal from the order refusing to
- remove J.H. from his mother’s home, COA 28127-2-11l.
lhtrhedivatély thereafter,l the Court of Appeals solicited briefing on
whéther Hyde hlad' etahding to appeal the dismissal of a |
' 'dependency -:S'ee Court of Apbeals Order dated August 4, 20009.
~ The State argued that Hyde was not an aggrieved party because
1 the court S order endlng state lnterventlon in his child’s life was a
beneﬂt to h|m as a parent rather than a burden.
The Court of Appeals agreed It ruled that Hyde Iacked
standlng to appeal the trial court’s orders endlng the dependency
" of his blologlcal child because he was not an aggneved party.
. Commlssroner Decnsron at 1-2 (attached as Appendlx A). The
, Commlssmner ruled that Hyde
has failed to show hé has a pecuniary interest
affected by the trial court’s decision dismissing the
dependency as to thé child’s mother, State v. Taylor,
150 Wn.2d 599, 603, 80 P.3d 605 (2003), or that the
trial court entered-a judgment that substantially .

affected a legally protected interest of his, Polygon
Northwest Co. v. Américan National Fire Insurance




Co., 143 Wn.App. 753, 768, 189 P.3d 777 (2008);

and now, therefore,

IT IS ORDERED, since Mr. Hyde is not an aggrieved

party these matters are dlsmussed
Commissioner Decusnon at -1-2 The Court of Appeals denied
Hyde's motlon to modlfy WIthout comment

After thls Court granted Hyde s motion for discretionary
rewew the State reversed lts posutlon that Hyde lacked standing to
appeal_ from the dismissal of the dependency entered against the
éhild*s" mothér. The State filed a motion “agreeling] that Mr. Hyde
is an aggrieved party and as such is entitied to appeal on the

merits of the matters consolidated herein.”

' The State’s motion. conceding Hyde's standing to appeal asked that
the case be remanded to the Court of Appeals for the appeal to proceed on its
merits. This Court declmed the State's request to remand the case to the Court
of Appeals.




C. ARGUMENT. |
. HYDE PROPERLY APPEALED FROM THE

COURT'S ORDER DISMISSING THE
- DEPENDENCY THAT PROTECTED HIS SON

1A parent’s fundamental rights and interests are at stake
ina degendency proceedmg A parent’s legal interest in his or her
'child’s welfare has long been protected. In re Dependency of
K N J., 171 Wn 2d 568, _ _P3d_, 2011 WL 2076495 *2-3 (2011)

(descnblng parental rlghts as “fundamental civil rlght which may
not be lnterfered with W|thout the complete protection of due
» process safeguards” end tra_cmg history of dependency laws in
| Washtngton)' see santosky v. Kramer, 455 U.S. 745, 753, 102
. S Ct 1388 71 L Ed 2d 599 (1982) (parental rights are
A fundamental llberty mterest protected by the Unlted States ‘A
Constltutlon) U.S. Const; amend 1 4 “The fundamental liberty
lnterest of natural parents |n the care, custody, and management
of thelr chyld does not'evaporate sumply because they have not
_ b'e'e.n-v'model patents or have lost temporary custody of their child
to the State.” Santosky, 455 U.S. at 753. |

A parentretains a “commanding” and “vital interest” in the
care of his chitd “even whan blood relationships are strained.” |d.

at 753, 759. The natural parent's “desire for and right to the




companionship, care, custqu, and. management of his or her

children is an interest far more precious than any property right.”

Id. at 758-59 (quoting inter alia Lassiter v. Department of Social .
Serv., 452 U.S. 18,27, 101 8.Ct. 2153, 68 L.Ed.2d 640 (1981)
and Stanley v. Illirois, 405 U S. 645, 651, 92 S.Ct. 1208, 31

L. Ed 2d 551 (1972))

A child’'s legal parents are necessarlly parties to an action
invblvmg State intervention in the child’s care or custody RCW
| 13. 34 110(1) grants a chrld s parent guardlan and legal custodran
tthe rlght to partrmpate in all stages of proceedings at which a child
is alleged to be dependent.-.~-.The rlght to participate in a
Adependency aotlon or express a |egally oognlzable lnterest in
one’ s own chlld s care, does not evaporate S|mply because the
| parent IS mcarcerated ln fe: Skmner 97 Wh. App 108 120, 982
P 2d 670 (1999) Alth0ugh Hyde was mcarcerated durlng the
_dependency proceedlng, hls parental rights did not Iapse He |
partrcrpated in the dependéncy proceeding as J.H.’s father and his
ipterest in hia cﬁtld's'Welfare': remains his legal duty and

* fundamental concern. CP 11,




2. An aggrieved part'y'; has standing to challenge a trial
court’s judgment on appeal.y A party has standing to appeal when
“aggrieved.” RAP 3.1 The Rules of Appellate Procedure are
“hberally interpreted to promote jUStICG and facilitate the decision
of cases on the merits.” RAP 1. 2(a)

| In dependency proceedlngs the Legislature intended a
“policy of hberal standlng " In re Dependency of Ramguust 52
_Wn.App. 854, 857, 765 P.2d 30 (1988), rev. denled, 112 Wnh.2d
- 1006 (19894),‘ vThis liberal standing serves the Legislature’s goal of
providing “maximum protection” for children in dependency
proceedlngs d. |
- An aggneved party IS one whose propnetary, pecumary, _or
| ‘personal rights are substanhally affected State v. G A H 133
Wh. App 567, 575, 137 P. 3d 66 (2006) A Chl|d ] recently— -
N termmated guardran is an aggneved party who may appeal a
dependency order becausehis or her right to “a valuable human

' relatlonshlp” is affected by a dependency order. In re Welfare of

Hansen, 24 Wn.App. 27, 35: 599 P.2d 1304 (1979).

2 RAP 3.1 provides, “Only an aggrieved party may seek review by the
appellate court.”



A parent need not be opposed to the dependency to have

an interest in its outcome and standing to pursue a dependency.

In re Dependency of Schermer, 161 Whn.2d 927, 841-42, 169 P.3d
452 (2007). In Schermer, the child’s parents sought a
dependency' because they vyanted the State to not only intervene
i their child’s Custody, but to take custody of him for his own well-
being. Id at 934. Due to their child’s mental health problems and
'thelr own ﬁnanclal llmltatlons the parents were unabte to

| adequately care for thelr son or keep him safe |n the home. Id. at
"935 The tnal court rejected the parent’s dependency petltron Id.
A _at 937. ThlS Court reversed that order and held that parents may
file a- dependency petition i |n Wthh they assert then' interest in

. seetng the State mtervene in the famlly to protect thelr child’s
welfare Id at 941 -42

ln ln re Dependencv of J. W H 147 Whn. 2d 687, 696, 701,

. _57 P 3d 26 (2002) temporary custodlans of two children appealed
.a dependency order because it was dlrected toward reunifying the
parents wuth thelr chrld and the custodians believed this
reunlﬁcatlon posed a ‘danger to the child. This Court held that the
custodians had_.a' legal intérest in the children’s care and welfare

and were entitled to participate in the dependency proceedings,




which included the right to appeal. Id, at 700-01. It rejected the
State’s claim that parties to a dependency must either advocate
for a child’s reunification wrth his parent or be silent, as “a notion
we cannot accept.” Id at 70."1 |

Similarly, in Hansen a couple ‘who had been Iong-term

legal guardlans appealed after the tnal court ruled that they could
| not be parties to a dependency action intended to reunify the child
wnth her blologlcal mother 24 Wn.App. at 30. The Court of
Appeals dlsagre'ed, ruling that the guardians had standing to
contest the‘ dependency'beoeuse the gUardians had a “valuable
rel’étionsh'ip’i with the child, jlé"'ild at 3. | |
- The Schermer Court explamed that the legal standard to
: ‘establrsh a dependency IS relatlvely lenient. 161 Whn.2d at 942.
Dependencxes serve the |mportant functlon of allowrng state
:lnterventlon in order to remedy famlly problems and provide
:needed servrces ld Parental deﬁmency is not a prerequisite, 1d.
: Iatv943

Like the parents i in Schermer or the legal custodians in

JW.H. W H. and Hansen, Hyde has a fundamental interest in the’
safety, care, and welfare of hlS child. See K.N.J., 2011 WL

2076495 at *2 ‘The tnal court s order drsmlssmg the dependency

10




- ended State oversight of JH’s welfare, even though the mother
had been recently using druds while J.H. was in her custody and
the State did not believe sh'e was oaloable of protecting J.H.’s
safety. CP 199-200. Hyde believed the circumstances warranted
‘ oversrght and lnterventron CP 209 11. He contended that the
.trlal court applled the wrong Iegal standard when determmlng the
' need for state lnterventlon and oversight of J.H.'s care. CP 357-
s | |
o The Court of Appeals Commlssmner ruled that Hyde lacked
standlng to appeal the court’s order dlsmlssmg the dependency
agalnst J. H 8 mother based on two cases regardlng aggrleved
B partres that have llttle appllcatlon in the oontext of dependencnes
_T_gyl_g_[ 150 Wn 2d at 603 and Polygon, 143 Wh. App at768.
~In Lalm the appellant was not an aggrieved parly because
| a crlmlnal ¢charge agalnst hlm had been dlsmlssed without
prejudlce 150 Wn 2d at 603 Whlle the appellant may have
preferred a dlsmlssal W|th prejudlce, as it would bar the State from
refllllng the prosecutlon, there was no pendlng cause of action
against him and thus, no le;dal relief the court could provide. Id.

Unlike Taylor, Hyde has an?'o'n—going, fundamental interest in his

1




child’s we‘lfare for which the"’b'purt could provide relief if it
continued the dependency proceeding. |
'Polygon involved insurance claims where the trial court had
not entered a_ny orders that affected the appealing party’s rights.
| 143.'Wn.App. at'-768. @_ugcm recognized there are some
situations where a party may appeal because the order “directly
impacts that person's Iegall'y' p_retected interests.” 143 Wn.App. at
768-69. As an ékémple it cited State v. GAH., 133 Wn.App.

| 567 575 76 137 P 3d 66 (2006) WhICh allowed the State to
.appeal an order placmg a chlld in foster care even though the
‘_State was not a party to the trral proceedlngs below.
| Slmrlarly to G.A. H Hyde is the parent of a child whose
care custody, and management remams hIS fundamental interest.
| '"K N. J 2011 WL 2076495 at 2. A parent has “a right to appeal’ a
b 'dependency order Id. at *4, As J H s parent, Hyde has a legally
cognlzable mterest in his son s‘welfare and this interest leads him
.'to seek cdurt ilnt'ervention’aé a necessary yvay to protect his child’s
~wel_fare. CP 211. As Hyde"é.xrolained', he “wants to make sure that
[J.‘H.]' is brofected” and believed Ludwig’s “current actions” were

- “directly harming my child.” CP'211.

Lo 12




Just as a parent may{_,appgal a dependency order entered
against him, or institute 'depgndency proceedings, Hyde has the
| right to appeél the order digmissing the dependency based on his
interest in the welfare of his child. . See K.N.J,, 2011 WL 2076495
at *4; Schermer, 161 Wn.2d at 941-42. He was a party to the
' depeﬁdency action and had the right to participate in it, present
, evidenge, and object to reunification of the child with his mother
' based onl concerns about the child’s safety. J.W.H., 147 Wn.2d at
700'70_1 .l."Hils interest does not end in the trial court. A parent’s on-
gdi‘hg concern with protecting the safety of his child entitles the
parent to appéal from a depéhdendy order. The Court of Appeals
_A'»r‘UIihg "rlefu.sing to permit Hyde to proceed with his appeal should
" be ‘r_e'versed and the case remanded so that the appeal nﬁay

proceed on its merits, . "

13




- D. CONCLUSION.

Because his fundamental rights were aggrieved by the
dependengy orders entered by the trial court, Gregory Hyde
respectfully requests this Court hold that he has standing to
appeal from the trial court’s orders dismissing the dependency
proceeding that protected his son.

DATED this 11th day of August 2011.

- Respectfully submiéez,<

. NANCY P. COLINS (WSBA 28806)
~ Washington Appellate Project (91052)
Attorneys for Petitioner
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APPENDIX A



In re the Dependency of:

J.H.

o D
Uhe Qourt of Aypeals
i the 0CT 23 7009
Stateof Wastngton COURT OF 275
Ditision 11 PIVIZION 74

) COMMISSIONER'S RULING

) NO. 28127-2-lll -

) CONSOLIDATED WITH

) 28226-1-lll, 28313-5-1I,

) 28314-3-lll, 28315-1-II,

) AND 28416-6-lI

Having considered this Court's motion to determine whether Mr. Hyde is an

aggrieved party, the parties’ memoranda, Mr. Hyde’s motions for discretionary review,

fo amend and/or substitute the parties, to disqualify the Attorney General and Assistant

Attorney General, and to replace the mother as respondent along with Mr. Hyde's

objection to the caption, and considering the record and file, and being of the opinion

that Mr. Hyde is not an “aggrieved party” as required by RAP 3.1, as he has failed to

show he has a personal right or pecuniary interest affected by the trial court's decision

dismissing the dependency as to the child's mother, State v. Taylor, 150 Wn. 2d 599,

603, 80 P.3d 605 (2003), or that the trial court entered a judgment that substantially



v

No. 28127-2-l11

affected a legally protected interest of his, Polygon Northwest Co. v American National |

Fire Insurance Co., 143 \Wn. App. 753, 768, 189 P.3d 777(2008); now, therefore,

T iS ORD.ERED, since Mr. Hyde is not an aggrieved party thése matters are
dismissed. Additionally, Mr. Hyde's other appeals, 28313—5—II|,.28314~3-lil, 28315-1-li,
and 28416-6-1ll, which all originate from Spokane County Superior Court Cause No. 08-
7-02679-8, are hereby consolidated with Appeals No. 2,8'127-2~III and 28226-1-lll and

dismissed for the same reason.

October 23, 2009.

[.
ﬂ J cé J/McCown
MMISSIONER
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